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The United States brought this action against Myles O sen
to reduce to judgment outstandi ng federal internal revenue taxes
and against Joan O sen to set aside an allegedly fraudul ent

conveyance or to collect from property by her as a nom nee for

Myl es O sen. Before the Court are two related notions for
sunmary judgment. First, the United States noved for partia
sunmary j udgnment on liability for unpaid federal t ax

assessnents, interest, and other statutory additions accruing
from March 13, 2000 in the ampunt of $1,913, 858. 80. Second,
Joan O sen nmoved for sunmary judgnment against the United States
on Count |1 arguing that the United States has waived its
nom nee and fraudul ent conveyance cl ai ns.

BACKGROUND

United States’ Mdtion - Count |



On May 12, 1992, a del egate of the Secretary of the Treasury
made three separate assessnents, pursuant to 26 U . S.C. § 6672,
against Myles O sen, Jr., as a person required to collect,
truthfully account for, or turn over inconme and Federal
| nsurance Contributions Act (“FICA”) taxes withheld from the
wages of the enpl oyees of three separate corporations. Notice
of the assessnments and demand for paynent of the follow ng
assessnents was sent to Myles O sen: (1) unpaid w thheld taxes
of O sen Wbodwor k Conmpany, in the amount of $984, 428. 32, for the
first, second, and third quarters of 1987; (2) unpaid w thheld
t axes of Town Cabi net Conpany, in the amount of $168, 142.52, for
the first, second and third quarters of 1984 and the first and
second quarters of 1985; and (3) wunpaid withheld taxes of
Southern States Construction Conpany, in the anount of
$75, 328.47, for the first, third and fourth quarters of 1987 and
the first quarter of 1988.

At his deposition, Myles Osen admtted that he was |iable
for enploynment tax liabilities of Osen Whodwork, Town Cabi net,
and Sout hern States Construction Conpany, but he contended t hat
all enploynment tax liabilities for the period in question were
paid in full. In Myles Osen’s Response to the United States’
nmotion for partial summary judgnent, he argued, based primarily

on an affidavit fromCharles Mdtl, C P.A , that twelve paynents



totaling $318,311. 05 had not been credited to him Mles O sen
subsequently filed a notion to conpel and for Ileave to
suppl enment his response in opposition to the United States’
nmotion for partial sunmary judgnent, which this Court granted.
In that notion, Myles O sen clainmed that he had not yet received
certain docunments from the bankruptcy trustee that were
necessary to determine the total ampunt of additional
paynments/credits to which he was entitled. After receiving
t hose documents fromthe bankruptcy trustee, Myles O sen filed
a supplenmental response with a new affidavit from M. Mtl,
arguing that the United States’ records are seriously flawed and
that MJles Osen has actually overpaid the governnent.
Accordingly, Mles O sen asserts that there is a material
di spute of fact precluding sunmary judgnment at this tine.
According to Alver Wllianms, an IRS enpl oyee, none of the
checks provided by Myles O sen denonstrate that the I RS had
failed to apply properly the checks to the tax accounts of the
three corporations. Furthernmore, in her third declaration in
reply to Myles O sen’s supplenental response, M. WIIlians
attests that Mles O sen's assertions that he has actually
overpaid his taxes are unsupportable. According to M.
WIlliams, she was able to find a corresponding credit on an I RS

conputer transcript that matched the vast mmjority of the



payments that M. Mtl |isted on his sunmmary exhibits. Not all
of the paynments listed in M. Mtl’s spreadsheets, however, were
applied to the three corporations’ enploynent tax (Form 941) but
were instead applied to other taxes, |like the unenploynment tax
(Form940), excise tax (Form2290), income tax (Form 1120), etc.
She concl uded that based on all of the records, she was not able
to find any “paynents by or on behalf of any of the three
corporations for which Myl es O sen was assessed that the IRS did
not properly apply.” (Alver Wllians Third Declaration, § 26.)
Joan O sen’s Mdtion - Count Il

Prior to June 27, 1985, Chicago Title and Trust No. 1072725
(the “Trust”) held title to the real property known as 17816
Washi ngton Street, Union, Illinois 60180, and Myles O sen held
the 100% beneficial interest in it. On June 27, 1985, Ml es
O sen filed a bankruptcy petition for Chapter 11 reorganization
and his 100% interest in the Trust becane property of the
bankruptcy estate.

After this point, the parties dispute the facts. Joan O sen
asserts that she purchased the beneficial interest in the Trust
from the bankruptcy estate of Myles O sen on or about July 14,
1992. See In re Myles Osen, Jr., 85 B 08155 (J. G nsberg).
The Judge ordered the trustee to accept Joan O sen’'s offer to

purchase the Trust “free and clear of all liens and



encunbrances.” She further asserts that the United States was
a party to the sale, received notice of the sale, and failed to
object to it. The sale was authorized by the bankruptcy court
and the trustee was ordered to pay outstanding incone taxes on
it to the IRS.

While the United States alleged in its conplaint that Joan
O son purchased Myles O sen’s 100% beneficial interest in the
Trust fromthe bankruptcy estate in July 1992, Conplaint, { 19,
the United States has now changed its story. Now t he United
St ates says that Joan O sen’ s recitation that she purchased the
beneficial interest in the land trust is not only unsupported by
adm ssi bl e evidence but that it is not true. The United States
now asserts that there is no evidence that the purchase took
pl ace and that instead a docunent entitled “Assignment of
Beneficial Interest” denonstrates that Myles O sen transferred
his interest in the Land Trust to Joan O sen. The United States
further asserts that there is no evidence that it received
notice of the sale or that it did or did not object to the sale.
It is undisputed that the United States did not present its
fraudul ent conveyance argunent or its nom nee theory to the
bankruptcy court nor did it file any objections to the sale of
the Trust to Joan O sen.

DI SCUSSI ON




The court will grant summary judgnment if “there is no
genuine issue as to a material fact” and the United States is
entitled to a judgnent as a matter of | aw. Feo. R. Cv. P. 56;
see also Celotex Corp. v. Catrett, 477 U.S. 317, 322-23 (1986).
I n determ ni ng whet her a genuine issue of material fact exists,
the court construes all facts in the |light nost favorable to the
non-noving party and draws all reasonable and justifiable
inferences in favor of that party. See Anderson v. Liberty
Lobby, Inc., 477 U.S. 242, 255 (1986).

Both parties agree that federal tax assessnents nade by a
del egate of the Secretary of the Treasury are presunptively
correct, and that the burden is on the taxpayer to show by a
preponderance of the evidence that the assessnent is incorrect.
U.S. v. Running, 7 F.3d 1293, 1297 (7th Cir. 1993). Once the
United States presents an assessnment of liability, “the taxpayer
bears the burdens of production and persuasion with respect to
both the responsibility and willfulness issues.” 1d. at 1297.
While Myles O sen bears the ultimate burden of proving that he
was not wllful and the burden of proving the absence of
avai | abl e unencunbered funds to pay the taxes, the governnment
must affirmatively set out facts that entitle it to summary

j udgnent .



In hisinitial response to the United States’ notion, Mles
O sen submtted the affidavit of M. Mtl in support of his
argunent that the RS neglected to credit approxi mately $300, 000
agai nst his assessnent. M. Mtl based his assessnment on a
review of the “checks, bank disbursenment records, federal tax
deposit slips and statenments of account and correspondence.”
(Motl Declaration § 4.) Mles Osen also submtted copies of
the twelve checks. The United States replied with a second
affidavit by Ms. Wllians and the IRS transcripts of enpl oyment
tax accounts for the three corporations. According to the
United States, the records reveal that each of the twel ve checks
was applied to the conpanies’ accounts with the exception of the
ninth check, which was split between seven accounts and two
conpani es.

In his supplenmental Response, however, Mles O sen now
argues, based on new docunents received from the bankruptcy
trustee and a new affidavit fromM. Mtl, that a review of al
of the information indicates that the United States owes him
noney. According to M. Mtl, he reviewed the various |IRS
records including all of the IRS literal transcripts for the
gquarters in question for O sen Wodwork, Town Cabinet, and
Sout hern States Construction Conpany as well as various

addi ti onal records including checks, bank di sbursenent records,



f eder al tax deposit slips, statements of account, and
correspondence. Based on his review of that evidence, he
prepared summary schedules that set forth his conclusions and
opi nions regarding the tax paynents made by or on behalf of
O sen Wbodwor k, Town Cabi net, and Southern States Construction
Conmpany. In his affidavit, M. Mtl states that the “summaries
are an accurate conpilation and summary of the information set
forth in the underlying docunentation. | have not included the
underlying docunentation to this affidavit as it is very
vol um nous.” (Motl Aff., 8/23/2000, T 4.) M. Mtl now
concludes that the total assessed Form 941 tax liability of
O sen Wodwor k, Town Cabinet, and Southern States Construction
Conmpany for the 4th quarter 1983 through the 4th quarter 1988
was $4,787,111.05, and the total Form 941 tax paynments/credits
made by or on behalf of the three conpanies for the 4th quarter
1983 through the 4th quarter 1988 was $8, 993, 525. 01. (Mot |
Aff., 8/23/2000, 1T 5(a) and (b)). M. Mtl determ ned that the
total tax paynents/credits covering this time period exceed the
total Form 941 liabilities incurred by the three conpanies by
$4, 206, 413. 96, which constitutes an overpaynent due to Ml es
O sen by the IRS. (Mtl Aff., 8/23/2000, 7 8, 9.)

First, the United States argues that M. Mtl’'s affidavit

and attached exhibits are not admi ssible evidence because M.



Mot| does not have personal know edge that the payments were
made as required by F.R E. 602 and that the summari es attached
as exhibits are not adm ssible because there has been no
evidentiary foundation | aid that woul d support the adm ssibility
of the material being sunmarized as required by F.R E. 1006.

Federal Rule of Evidence 1006 permts the contents of
vol um nous witings to be presented in the formof a summary as
long as the originals are made avail able for the exam nati on.
Summary evidence will be adm ssible as |Iong as the underlying
docunments constitute adm ssible evidence, and any hearsay
problens are satisfied by a conclusion that the underlying
docunents are thenselves adm ssible. See Tamarin v. Adam
Caterers, Inc., 13 F.3d 51, 53 (2nd Cir. 1993). Hear say, of
course, nmay not be considered on a summry judgment notion.
Ei snsenstadt v. Entel Corp., 113 F.3d 738, 742 (7th Cir.
1997) (“[H]l earsay is i nadm ssible in sumary judgnment proceedi ngs
to the sane extent that it its inadmssible in a trial.”) The
Seventh Circuit has explained that adm ssion of summaries is a
matter that rests within the sound discretion of the district
court. Needham v. White Labs, 639 F.2d 394, 403 (7th Cir.
1981).

Here, many of the docunents that M. Mdtl relied upon were

IRS records and others are business records that can be



authenticated at trial. Federal Rule of Evidence 803(6), the
busi ness record exception, does not require that the w tness
have personal know edge of the entries in the records. Aneropan
Ol Corp. v. Monarch Air Serv., No. 92 C 3450, 1994 W. 86701, at
*3 (N.D. Ill. March 16, 1994). The United States has had an
opportunity to review all of the records that M. Mtl relied
upon for his affidavit and summaries, and therefore they are
sufficient to be considered on this notion for partial summary
j udgnment .

Second, the United States argues that even if M. Mtl’'s
sunmari es and testinony were adm ssible, Myles O sen has failed
to denonstrate that there is a genuine i ssue of material fact as
to the amount of his liability. According to the United States,
the IRS has properly applied all of the paynents that were
listed by M. Mtl in his summry exhi bits that coul d be | ocated
on the records of the IRS and that the docunents purportedly
supporting the remai nder of the paynents are not adequate to
show that the IRS actually received the specified funds.
Regarding liability, the United States argues that M. Mtl’'s
sunmaries are significantly understated because they include
estimates and fail to include interest and penalties. On the
credit side, the United States finds further errors in M.

Motl’s anal ysis, including m sapplication of checks, duplicate

- 10 -



payments, checks that were returned for insufficient funds, and
paynments that |acked any supporting docunentation.
The United States’ objections, however, are based on M.

W I liams’ disagreenent with the anal ysis and concl usions of M.

Motl. The Court would have to choose to believe Ms. WIIlians
over M. Mtl, a credibility decision that is inmproper on
sunmary judgnent. Ther ef or e, summary judgnment is not

appropriate, and the United States’ notion for partial summary
j udgnment i s deni ed.
Joan O sen’s Mdtion

Next, Joan O sen noves for summary judgnent on Count |1 of
the United States’ Conplaint. In Count Il, the United States
all eges that the property held by the Trust is held by Joan
O sen as the alter ego or nom nee of Myles O sen or that the
assi gnnment of beneficial interest and transfer of proceeds from
Myl es O sen to Joan O sen to purchase the beneficial interest in

the Trust was a fraudul ent conveyance and should be set aside.

Joan O sen first argues that by not objecting during the
bankruptcy proceedings, the United States has waived its
fraudul ent conveyance argunents. The Bankruptcy Court ordered
the sale of the property to Joan O sen “free and clear of all

| i ens and encunmbrances” and the Notice to Creditors informed the

- 11 -



creditors of the proposed sale to Joan O sen. (Menorandum Exh.
C.) As the sale was conducted and authorized by the bankruptcy
court, Joan O sen argues that she is a bona fide purchaser of
the property. She further argues that the United States’
fraudul ent conveyance argunent is untinely, as F.R. C.P. 60(b),
as applied to bankruptcy proceedi ngs by Bankruptcy Rule 9024,
requires any noti ons seeking relief froman order based on fraud
to be brought within one year of that order.

In response, the United States argues that Joan O sen has
not submtted evidence denonstrating that the United States had
notice of the sale or standing to object to it. The United
States argues that the federal tax assessnments involved in this
case were not nmade until May 12, 1992, and thus the federal tax
liens that the United States seeks to foreclose in this action
did not arise until several nonths after the Bankruptcy Court
approved the sale of the property to Joan O sen.

Joan O son attaches several docunents titled Form6338 Proof
of Claim for Internal Revenue Taxes (Bankruptcy Code Cases)
dated 7/22/85 and 9/15/87 and stanped “Filed” by the United
St at es Bankruptcy Court indicating taxes assessed agai nst Myl es
S. Osen. (Reply, Exhibits B, C.) Further, Joan O sen attached
the Notice to Creditors, which gave notice to creditors that

Joan O sen was to purchase the property prior to the sale and

- 12 -



setting a date for all objections to the sale. (O sen
Menmor andum Ex. C.) Furthernore, Judge G nsberg, Bankruptcy
Judge, issued a nenmorandum opinion regarding Myles O sen’s
objection to the United States filing additional clains for

taxes to be paid out of the bankruptcy estate. (Memor andum
Opi nion and Order, dated 1/4/91.) Thus, the United States’

argument that there is no evidence that it was a creditor or

that it did not receive notice in the bankruptcy proceedi ngs
| acks nerit.

Where a creditor had notice of a sale but failed to object
during the bankruptcy proceedings, the creditor’s argunments to
invalidate the sale are waived. In re Cult Awareness NetworKk
Inc. v. Martino, 151 F.3d 605, 610 (7th Cir. 1998). Confirned
sales are final judicial orders that can be set aside only
pursuant to Rule 60(b) and are subject to a one-year limtation.
Met - L- Wood Corp. v. Pipin, 861 F.2d 1012, 1018 (7th Cir. 1988).
When a lien holder seeks to undo a judicial sale, “[t]he |aw
bal ances the conpeting interests but wei ghs the bal ance heavily
in favor of the bona fide purchaser.” |In re Edwards, 962 F.2d
641, 643 (7th Cir. 1992). Orders confirmng a sale are
appeal abl e, and an order of sale can be rescinded for failingto
give notice to the holder of a lien. 1d. “After the tinme for

appeal passed, the sale could be challenged, if at all, only in

- 13 -



accordance with the provisions of Rule 60(b).” | d. The
decision to set aside a confirned judicial sale is an
extraordi nary one permtted only in very limted circunstances.
See In re Witney-Forbes, Inc., 770 F.2d 692, 697-98 (7th Cir.
1985). Here, the Bankruptcy Court ordered the sale over nine
years ago. VWhile the United States argues that Joan O sen
cannot denonstrate that it had notice, the United fails to set
forth any evidence, in the form of a sworn affidavit or other
docunent, that it did not have notice of the sale. Even where
a creditor fails to receive proper notice, and the United States
has not denmonstrated that here, the United States’ delay of nine
years does not denonstrate “such diligence and zeal in the
matter as to cause [the Court] to question the benefits of
having a strict rule in favor of the bona fide purchaser at the
bankruptcy sale.” In re Edwards, 962 F.2d 641 (7th Cir. 1992).

The United States argues that even if it had standing and
had received notice of the sale, the facts supporting its
nom nee and fraudul ent conveyance cl ai rs woul d not have provi ded
a basis for a valid objection to the sale. Assets held by
nom nees are subject to federal incone tax obligations of the
t axpayers who have divested thenselves of those assets. See,
e.g., United States v. Kitsos, 770 F. Supp. 1230, 1236 (N.D.

11, 1991). Both the United States’ fraudul ent conveyance

- 14 -



argument and nom nee argunents, however, seek to invalidate the
sale and to declare the sale fraudul ent. The United States
fails to cite authority to support this proposition, and the
Court fails to see why a fraudul ent conveyance woul d not have
provided a valid objection to the sale.

CONCLUSI ON

Therefore, for the foregoing reasons, the United States’
nmotion for partial summary judgnent is denied and Joan O sen’s
nmotion for summary judgnent is granted.

I T 1S SO ORDERED.

Harry D. Lei nenweber, Judge
United States District Court

Dat e:




